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DISTRICT cam IN U.S. V. RBILLY TAR ft CHEM. CORP. 
UPB0LD8 CCHSTITUTIGNALITT OP CERCLA PUNITIVE IWKMmH 

PRQVISIONi REJECTS CCNCLUSION OP AMINOIL •. U.S. 
THAT "SUPPICIENT CAUSE" OEPENSE DOBS NOT APPLY TO OOOD-PAITH 

REPUSAL YD COMPLY WITH AEHINISTRATIVE 0RDRR8| 
PINES NO NEED PGR REVIEW OR AHIINISTRATIVE ORDER 

PRIOR TO ACCRUAL OR POTRNTIAL PUNITIVE DAMAGES 

On April 5, 1985, In U.S. v. Rei Ily Tar ft Chem. Corp., U.S. 
District Judge Paul A. Magnuson of the District of'Minnesotu 
denied defendant's motion for a preliminary injunction enjoining 
the U.S. from assessing punitive damages pursuant to CERCLA S 
107(c)(3), 42 U.S.C. S 9607(c)(3), for defendant's refusal to 
comply with an administrative order of the Environmental Protec
tion Agency under S 106 directing it to take particular remedial 
action. (See attached opinion). He specifically rejected the 
conclusion of the district court in Aminoil^ v. U.S., 599 P. Supp. 
69, 8 C&RWLR 815 (C.D. Cal. 1984), that"the "sufficient cause" 
defense to the imposition of such damages does not apply to good-
faith refusal to comply. Since ReiIly Tar was adequately protec
ted by CERCLA S 107(c)(3), which allows it to challenge EPA's 
clean-up plans as inappropriate, no hearing prior to an EPA suit 
to enforce the S 106 order was constitutionally required. The 
determination of whether punitive damages should be imposed, and 
if so in what amount, i s commi tted to the sound discretion of the 
court prior to the imposition of any such damages, and therefore 
he concluded that the statute met the due process test set out in 
1* P'n^te Young, 209 U.S. 123 (1908). 

In 1980 the United States instituted suit against Reilly Tar 
under CERCLA S 106, 42 U.S.C. S 9606, seeking injunctive relief 
to abate soil and groundwater contamination from Reilly Tar's St. 
Louis Park plant. In August 1984, before the suit had come to 
trial, EPA issued an administrative order under-9-^ 
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Reilly Ta^ito construct a particular type of water treatment 
system, and a related order was issued by the State of Minnesota 
under the State's version of CERCLA, the Minnesota Environmental 
Response and Liability Act (MERLA). 

As explained by the court, the issuance of the EPA order 
gives Reilly Tar several optionst 

First, Reilly Tar may comply with the EPA order and 
expend the funds required for the remedy advocated by 
the EPA. However, if Reilly Tar complies with the EPA 
order and it is subsequently found at trial that the 
EPA order was unnecessary, Reilly Tar has no right of 
reimbursement to recover its expenses incurred in the 
cleanup. Aminoi^x Inc. v. Uni ted States E.P.A., 599 F. 
Supp. 69, fiorTfa CSRWLR sill 7c.D.~CalT 1994). Thus, 
if Re illy Tar compl ies with the EPA order there will be 
no meaningful opportunity to test the merits of the EPA 
order. 

Reilly Tar's second option** * * is to refuse to 
comply with the order of the EPA. If Reilly Tar 
refuses to comply wi th the order of the EPA and the EPA 
then expends Superfund money to clean up the site, 
this action wil be converted from an action seeking a 
mandatory injunction against Reilly Tar to a cost 
recovery action. However, by refusing to comply with 
the EPA order Reilly Tar also exposes itself to liabi
lity under the punitive damages provisions of CERCLA. 
42 U.S.C. S 96b7(c)(3) provides that: 

If any person who is liable for a release or 
threat of a release of a hazardous substance 
fails without sufficient cause to properly 
provide removal or remedial action upon order 
of the President pursuant to section 9604 or 
9606 of this title, such person may be liable 
to the United States for punitive damages in 
an amount at least equal to, and not more 
than three times, the amount of any costs 
incurred by the Fund as a result of such 
failure to take proper action. 

©1985 Chemical & Radiation Waste Litigation Reponer, Inc. 
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(emphasis supplied by the court) 

Reilly Tar has chosen the second of these options, refusing 
to comply with either of the orders in the apparently good>faith 
belief that the remedies eontemplated by the orders are inappro
priate. In the words of the court: 

With respect to both the state and federal orders 
Reilly Tar contends the remedial action it has been 
ordered to perform is far more expensive than what is 
reouired to remedy properly the pollution problem at 
the Reilly Tar site. The dispute over the appropriate 
remedy is the primary issue before this court in Phase 
I of this trial which is scheduled to begin in Septem
ber. Accordingly, Reilly Tar has refused to comply 
with both the state and federal order[s]. 

Because this refusal to comply triggers the possibility of° 
punitive damages pursuant to CERCLA S 107(c)(3), Reilly Tar 
brought suit against the United States for a declaratory judgment 
that the imposition of punitive damages for this good-faith 
failure to comply is an unconstitutional denial of due process. 
Reilly Tar likened this case to the landmark case of Ex Parte 
Young, 209 U.S. 123 (1908), which held that a statute. denTes'due 
process if the penalties for disobeying it are so severe they 
effectively intimidate a party into not seeking judicial review. 

The court, however, distinguished the current situation from 
that condemned in Ex Parte Young and its progeny: 

In ̂  Parte Young the penalty provisions were mandatory 
and it was not a defense that a party asserted a good 
faith challenge to the validity of the statute. • • • 

The significance of these features can be seen in 
more recent decisions of the Supreme Court. For exam
ple, in Rei sman v. Caplin, 375 U.S. 440 (1964), the 
taxpayer~pet"rrroners"*argued that the penalties 
for refusal to comply with [an Internal Revenue Ser
vice] subpoena were so severe as to amount to a denial 
of due process. The Court found that the statute did 
not apply to situations where a witness appeared and 
interposed a good faith defense to a subpoena. * * • 

©1985 Chemical & Radiation Waste Litigation Reporter, Inc. 
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nofe^^^^V upholding the validity of the statute. 

It is sufficient to. say that noncompliance is 
not subject to prosecution thereunder when 
the summons is attacked in good faith. 

Reisman. 375 U.S. 440 at 448. 

Thus, Judge Magnuson concluded that in order to determine 
whether the punitive damages provisions of CERCLA (and of MERLA) 
are proscribed by the rule of the Ex Parte Young line of cases, 
"the court must determine whether CERCLA and^MERLA provide a 
sufficient defense to the imposition of punitive damages to 
satisfy the due process clause." Re concluded that the protec
tions provided were adequate to survive that constitutional test. 

The court first turned to the actual language of CERCLA S 
9607, which as noted above provides that a person who fails 
"without sufficient cause to properly provide removal or remedial 
action * * * may be liable to the United States for punitive 
damages • * * " (emphasis added). He reasoned as follows: 

The first point to note about S 9607 is that a person 
may only be held liable for punitive damages if he does 
not have sufficient cause to disobey an orders A 
person with sufficient cause to resist an order may 
not, under any circumstances, be held liable for puni
tive damages under S 9607(c)(3). As for those persons 
who do not have sufficient cause to resist an order the 
statute provides that they ma^ be liable for punitive 
damages. • • • Thus, even wTthout an understanding of 
the precise contours of what constitutes "sufficient 
cause" to disobey an order, the plain language of the 
statute does not provide for mandatory penalties. 

The court next considered what would constitute "sufficient 
cause", noting that the "only court to squarely address the 
meaning of the 'sufficient cause' language of § 9607(c)(3) found 
the punitive damages provision of CERCLA to be unconstitutional. 
Aminoi 1, Inc. v. Uni ted States E.P.A., 599 F. Supp. 69 [8 C&RWLR 
815] ^(C.D. Gal. 1984r.~ In particular, the court noted that in 
Aminoi1, Judge Kenyon had focused on the lack of any pre-accrual 

y 
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review of the administrative order, and on his conclusion that 
"'[si ufficient cause' does not appear to apply to situations in 
which alleged responsible parties in good faith assert a reason
able defense that is ultimately rejected by the court." 

Judge Magnuson "respectfully disagree[d1 with the Aminoi1 
court's interpretation of the 'without sufficient cause' fanguaff^ 
of 5 9607(c)(3)." He noted that it is a "well established prin

ciple of statutory construction that where a court has a choice 
between interpreting a statute in a constitutional and unconsti
tutional manner, a court is bound to select that interpretation 
which upholds the statute constitutionally." He added that this 
is especially true when the interpretation, as in Aminoi1, is 
based upon "the legislative history and not the languiT^iTirf the 
statute." Judge Magnuson concluded that the legislative history 
did not mandate the Aminoi1 conclusion that the "sufficient 
cause" exception appllesionr:r'where the defendant was not respon
sible for the release or unable to comply with the order, and 
indeed that the legislative history shows an intent that the 
specific issues raised by Reilly Tar can constitute sufficient 
cause to resist compliance. The court reasoned as followsx 

Senator Stafford specifically stated that in determin
ing whether to award punitive damages 

We would expect the courts to examine the 
particular orders or expenditures from the 
Fund to determine whether they were proper, 
given tlie standards of the aejt and of the 
natrpnaT"eon'tTngeney" £]fan~T~. ff "riTe "orders 
or expenditures were not proper, then 
certainly no punitive damages should be 
assessed or they should be proportionate to 
the demands of equi ty. 

1 Legislat ive HI story at 771. The reference to the 
nalTonal'coiTt ingenc^ plan is instructive since one of 
its requirements is that there be a means of assuring 
that remedial actions are cost effective. 42 U.S.C. S 
9603(7). Thus, Senator Stafford's comment • • « can be 
interpreted to encompass a good faith challenge to the 
appropriateness (including cost effectiveness) of the 
proposed remedy. 

©1985 Chemical & Radiation Waste Litigation Reporter. Inc. 
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(emphasis supplied by the court). Indeed, Judge MagnuVon con
cluded that the requirement of cost-effectiveness "is an integral 
part of the statutory scheme": 

It would completely defeat the purpose behind the cost 
effectiveness provision of CERCLA to hold Reilly Tar 
liable for punitive damages merely for asserting a good 
faith, albeit unsuccessful, challenge to the cost-
effectiveness of the order. The effect would be vir
tually to nullify the S 9605(7) cost effectiveness 
provision. 

Judge Magnuson then turned to the Minnesota provisions and 
found them likewise to commit to the sound discretion of the 
court the question of whether any punitive damages shoule be 
imposed. Therefore, he concluded: 

An examination of the statutory language of CERCLA and 
its legislative history leads this court to conclude 
that Reilly Tar can challenge the validity of the EPA 
order in the enforcement action that will take place 
before this court without being forced into paying 
exorbitant penalties if its challenge is rejected. The 
state statutory scheme leads this court to a similar 
conclusion. Therefore, the punitive damages provision 
of CERCLA, 42 U.S.C. S 9607(c)(3) as well as the penal
ty provision of MERLA, Minn. Stat. S 7176.18(1) (1984) 
do not fall within the ambit of Ex Parte Young and 
those provisions survive Rei1ly Tar's constitutional 
attack. 

Because this court concludes that the statutory 
provisions under attack in the present case are consti
tutional, Reilly Tar has failed to meet the require
ments. for a preliminary Injunction * * * . 

• « * 

©1985 Chemical & Radiation Waste Litigation Reponer, Inc. 
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judicial raviaw beset by such deterrents does 
not satisfy the constitutional requirenents, 
even if otherwise adequate. .... 

Id. at 336-37. It is' inportant to note that, while the penalty 

provisions in Love were net asndatory. they were innosed by a 

nonjudicial tribunal liefors the setlon was raviewed in a court. 

In Iwth EM Parte Toung and Love the statutes did not provide 

for preenforcenent review of the validity of an order. In EM 

Parte Tounn the penalty provisions were nandatory andi it was not 

a defense that a party asserted a qood faith challenqe to the 

validity of the statute. In Love, while the statutory penalties 

were not absolutely nandatory. they were Inposed by the aqency 

enforcinq the order before any opportunity for review in a court. 

Moreover, it was no defense to the iaiposition of penalties that a 

person subject to the order contested its validity. For those 

reasons, the statutes did not satisfy due process. 

The siqnificance of these features can be seen in nore 

recent decisions of the Buprene Court. For eMsnole. in Eelsnan 

V. Caplin. 375 U.S. 440 (1954). the taspayer petitioners chal

lenged the constitutionality of S 7210 of the 1954 Internal 

Revenue Code which provided that any person subject to a subjpoena 

who neglected to appear or produce books and accounts "shall, 

upon conviction thereof, be fined not nore than 91.000. or 

inprisoned not sore than one year or both....* See Eeisnan. 375 

U.S. 440. 445 n.5 (1954). The petitioners argued that the 

penalties for refusal to comply with the subpoena were so severe 

as to anount to a denial of due process. The Court found that 

the statute did not apply to situations where a witnass appeared 

and Interposed s good faith dafense to a subpcens. Rather, its 

provisions applied only where a witness failed to appear or 

produce doeunents. The Court, in upholdinq the validity of the 

statute, noted that 

It is sufficient to say that noncoapliance is 
not subject to prosecution thereunder when the 
sunnons is attacked in good faith. 

Roianan. 375 U.S. 440 at 540. Bee also. Pan a. Sheehan Coooanv 

V. Occupational OsfetT and gealth Review Connission. 530 F.2d 

1035 (5th Cir. 1975). cert, denied. 434 U.S. 955 (1975).(good 

faith defense to ioposition of retroactive penalties coupled with 

judicial review sufficient to sustain statute). 

The decisions of ths Suprene Court in EM Parte Tounu and its 

progeny clearly establish that s person has a due process right 

to challenge the validity of an adaiinistrative ordar affecting 

his affairs without being forced to pay esorbitant penalties if 

the challenge is unsuccessful. EM Parte Toung. 309 U.s; 133 

(190B)t Orown a Millianson Tobacco Corp. v. Engnan. 527 p.2d 1115 

(2d Cir. 1975). The rationale of EM Parte Young and its progeny 

is that the inposition of severe penalties effectively denies a 

person subject to the penalties the right to a judicial review of 

review is a violation of due process. However. EM Parte lounn 

and its progeny also establish that a statuts inposing penalties 

for noncoapliance with an adainistrative crder will be constitu-

ticnal if it is s defense to the imposition of penalties that the 

- 11 - - 13 -
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Rellly Tar to pci-f.->rB. It would co»rlort>ly defeat the purpooe 

behind tin) cost effectIvcnoss provision of I'KRCIA to hold Reilly 

Tar li.^bls for punitivo daaagaa morely for assertIn^ a yood 

faith, albeit unsiiccassful, challen^o to the coat-effectiveness 

of the order. The effect would be virtually to nullify the 

S 960517) cost effectivanoss provision. 

It is clear that the punitive daaapes provision of CF.RCIJt is 

not a oandatory penalty provision. Moreover, this court believes 

that a oood faith defense to the validity of the BP.% order is 

sufficient to avoid the I-.position of punitive, il.-.nages.^ Such an 

interpretation is consistent with the statute's lan>]<iai)e as ).-ell 

as its le-jislative history. The central to.ichini pf.ithe rs Parte 

Young li.ie of due process dacisions is th.it .) person h.^s a ri<jht 

to chatlenpe the validity of an agency order affecting his 

affairs without being f-nroJ to pay .•:<Oibi-,;ant penaltias. 

Because f 9C07(cH)) of CRRCLA provides such a right to Rcllly 

Tar, duei process Is satisfied. 

- IB -

During oral argusent on Reilly Tar's iootion for a prelia-
inary injunction, the court repeatedly aiuestioned counsel on 
what would happen if Reilly Tar established at trial that the 
reaedy which the BPA inpleaented through the use of Fuperfund 
aoney was not cost-effective. Could neil.ly Tar avoid payaent 
of that portion which was not cost effective? If not, what is 
the purpose of the regurieaent that reaedial actions be 
cost-effective? 

In the present case, the governaent c.iae into court 
oeoking a aandatory injunction requiring Reilly Tar to clo.in up 
a hatardous waste site. The governeent biars the burden of 
proving in this case that its reaedy is appropriate and 
cost-effective. In ether words, Reilly Tar has a right to a de 
novo deteraination of the appropriateness and cost-effective
ness of the governaent's reaedy. It would be peculiar, indeed, 
to conclude that the governaent could now ayoid review of the 
appropriateness and cost-effectiveness of its proposed reaedy 
by sisply issuing an adainistrative order on the eve of trial. 

The court believes that CBRCUi should be interpreted to 
allow a responsible party to avoid payaent of remedial cspenses 
if the espenses are not shown to be cost-effective. However, 
such an interpretation aay lead to an anoaoloua result. If 
CBRCIA is so interpreted, responsible parties will be encour
aged to resist agency ordera because if a responsible party 
coaplies with an agency order there is no right to roiaburse-
aent froa the governaent in the event it is later found that 
the order wee not cost-effective. Aelnoil. inc. v. United 
States B.P.A. SBB P. Supp. 69, 71-74 (C.D. Cal. iiTit). On the 
other hand, paraitting a defense of cost-effectiveness would 
be perfectly consistent with the framework provided for 
enforceaent actions where the qovernawnt bears the burden of 
proving the cost-effectiveness of its proposed reaedial action. 

- 20 -
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Due Procesa and :iERtft ."tinaltv rcovislona 

Hlnn. fitat. f 1154.13(1) (1984) provides thati 

Any person rcsponolhle for a re(i'.»se or 
thrcatcnei'~r3T«asa CcoiTa facility of~j pollu
tant or conta-alnant uhlch presents an laii>lnent 
and substantial dan<]4r to the public hoalth or 
welfare or the envtronucnt or for a release or 
threatened release of a hazardous substance (r>Mt 
a facility shall forfeit and pay to the otate a 
civil penal^ In an amount to be deteratneJ^ 
the court of not aore than 820.080 per day for 
each day that the parson falls to take reacon-
able and necessary response actions.... 

Id. Section 1158.18(1) clearly provides that the onirt shall 

determine the amount. If any, of the penalty to be aasesoed for 

noncoiQpl lance with an administrative order. Horeover, 

S 1158.18(1) does not specify the tine at which the penalty 

begins to accrue.or the level of culpability required before. 

penalties can be Imposed. The obvious Implication Is that these 

matters are left to the sound discretion of the court. 

In Onlted States v. Weserve Mining Co.. 412 P. Supp. 70S (D. 

Hlnn. 1976) the District Court for the District of Hlnnesota 

Interpreted language almost Identical to the penalty provision of 

Minn. Stat, f 1158.18(1). See Hlnn. Stat, f 115.071(3) (1984). 

In Reserve, the court examined Minnesota's request that the court 

Impose penalties under | 115.071(3) which provided In part thati 

Any person who violates any provision of 
chapters 115 or 116...shall forfeit and oav to 
the State a penalty. In an amount to be dcter^ 
mined by the court, of not more than SlO.dbo per 
day of violation.... 

Id. The operative words of 5 115.071(1) and f I15n.ij|(l) are 

nearly Identical. 

In determining whether to l:.'.pciio penalties upon r.auorve 

Hlnlng the court broke down Reeorve :tlnlng'9 violations I'nto 

several categories, '.'nlted states v. Reserve 'lining Co.. 412 

P.Supp. 705, 707 (D. Minn. U/6). The flrat cat.vjory of viola

tions for which the atate sought penalties concerned Reserve.,'s 

violation of Regulation WPC IS concerning water quality and 

purity standards. In refusing to Impose pen.iltlos the court noted 

that! 

Because Reserve, from the outset, has challenged 
the validity and applicability of WPC 15, 
Imposition of penalties for the many violations 
of this regulation Is not justified. 

Reserve Mining. 412 P.Supp. 709, 707 (D. Minn. 1976). 

As to another category of violations — relating to air 

quality regulations — the court noted that they were "of a 

lesser magnitude — not the kind of acts which normally justify 

the Imposition of punitive damages." Id. The clear Implication 

of the Reserve court's decision is that a good faith challenge to 

the validity of an agency order Is sufficient to avoid the 

Imposition of penalties. This court believes that the penalty 

provision of MERLA should be Interpreted In the same manner a» 

the Reserve court Interpreted the penalty provisions found in 

I 115.071(3). 8y Interpreting S 1158.18(1) to mean that a good 

faith defense to the validity of tha RPRA la sufficient to avoid 
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i;.J^the inposltlon of sovora ponaltios, this court Avolits -my 

constitutional difficulty and satisfies the due process concerns 

The State of Minnesota has also '.ovcd this court for an 

order pcrolttlng it to ainand its Co.splaint to uet forth a cauae 

of action under the Hinneaota Fnvironneiital Responao and 

(.lability Act (HBRLA). Sinn. Stat. 1 IISB et. seq, (1964). Rula 

lS|a) of .the Federal Rules of Civil Procedure provides that a 

party nay amend ita complaint ulth leave of court and 'leave 

shall be freely given where Justice so retiuiras.' Id. This 

court has examined Reilly Tar's arguments in opposition to the 

Stale's motion and concludes that Reilly Tar has not shown that 

it will be prejudiced by permitting the State's amendment. For 

these reasons, this court will permit the State of Minnesota to 

amend Its Complaint to state a cause of action under the 

Minnesota Environmental Response end Liability Act. 

COHCLUSIOM 

An examination of the statutory lan9iia.ie of CERCLA and Its 

legislative history leads this court to conclude that Reilly Tar 

can challenge the validity of the EPA order in the enforcement 

action that will take place before this court' without being 

forced into paying exorbitant penalties if its challenge is 

The court would note that the F,PA has recently reported to 
this court that it is going to use Superfund money to clean up 
at least part of the Reilly Tar site. To the extent the EPA 
pays for the cleanup, the action before this court begins to 
resemble a cost recovery action. . 
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rejected. The state statutory schc.sa l.-ads this court to a 

siallar conclusion. Therefore, the punitive da.-ugos provision of 

CESCLA, 42 O.R.C. f 9Sa7(c)(l) .as vail .as'tho penalty urovlslcr. 

of ;i£RLA, Minn. Stat, i IISR.lS(l) (1114) do not fall within the 

ambit of Ex Parte Tounn and those provisions survive Reilly Tar's 

constitutional attack. 

Because this court concludes that the statutory provisions 

under attadi in the present case are constitutional, Reilly Tar 

has failed to meet the reguirsments for a preliminary Injunction 

set forth in Dataohane Systems. Inc. v. C. L. Systems. Inc.. 640 

F.2d 709 (8th Cir. 198i). Moreover, this court will not issue a 

comparable order under the All Mrits Act. 28 u.S.C. f 1651. 

For the reasons set forth above, IT IS OnoERED th.itt 

1. Reilly Tar's motion for a preliminary injunction is 

denied. 

2. The State of Minnesota is granted leave to amend Its 

Complaint. 

Datedi April S" . 1985. 

Paul A. ragnuse . 
United .iRtatee District Judge 
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